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MG Rover Case and the report of the Appeal Tribunal (auditor 
Deloitte) 
This case raises the question is there a wider public duty of the auditor. John has had a special 
interest in this case. We all believe, however, that, like the medical profession, the accounting 
and auditing professions have to have a higher duty than just its narrow legal responsibilities. 
This case highlights this dichotomy.  

The Phoenix Four are described in Box 2.06.1 together with the facts and a brief history of the 
MG Rover Group (MGRG) case1. 

Box 2.04.1 and the MG Rover History2 

Phoenix Four: Phoenix Venture Holdings, also known as the Phoenix Partnership was a 
company formed by four men (John Towers, Peter Beale, Nick Stephenson and John 
Edwards). Following BMW's break-up of the Rover Group a financially complex deal 
involving a £500 million cash injection from BMW, resulted in PVH purchasing the Rover 
marque in May 2000 for the notional sum of £10, relaunching the car company as MG Rover. 
MG Rover and related companies placed themselves in administration on 8 April 2005.  

Four years later and after spending £16m the Government finally released the report 
investigating the collapse of the company. The report, which was only concerned with 
dealing with the directors and their actions while MG-Rover Group was still trading, 
revealed that the five executives involved took £42m in pay and pensions from the troubled 
firm before it collapsed.  

The report also commented on the personal relationship between Nick Stephenson and Dr 
Qu Li, who was paid more than £1.6m in the 15-month period up to April 2005 for 
consultancy services. Additionally, fellow Director Peter Beale was accused of installing a 
software application which may have destroyed documentation relevant to the investigation. 

In 2015 the FRC published the report of its Appeal Tribunal which had been dealing with the 
appeal of Deloitte against the decision of the FRC’s Disciplinary Tribunal which had found the 
firm guilty of misconduct in the MG Rover affair. The Appeal Tribunal consisted of a lawyer, 
an accountant and a layman. Its report reverses many of the judgements made by the 

1 For a critical comment see: 
Griffin, J., ‘The sorry legacy of MG Rover's Phoenix Four: John Towers, Peter Beale, Nick Stephenson and 
John Edwards became the unacceptable face of capitalism with the closure of MG Rover nearly ten years ago 
after racking up debts of more than £1 billion’, Birmingham Post, 30 October 2014. 
Available at: 
https://www.birminghampost.co.uk/business/business-opinion/sorry-legacy-mg-rovers-phoenix-8023162 
Accessed July 2018. 
2 Modified from Wikipedia, Phoenix Venture Holdings, 11 April 2018. 
Available at: 
https://en.wikipedia.org/wiki/Phoenix_Venture_Holdings 
Accessed July 2018. 
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Disciplinary Tribunal (which consisted of a lawyer, an accountant and a layman). Both 
tribunals were unanimous in their decisions. The impression is that for the Appeal Tribunal, 
the principal conflict was not between the FRC and Deloitte, but between it and the Disciplinary 
Tribunal. Given the report’s many very negative comments on the Disciplinary Tribunal’s 
work, a reader would be justified in wondering whether this was essentially a personal feud 
between the two chairmen: Sir Stanley Burnton, a former judge, and Antony Evans QC. But, 
on reflection, we feel that there are more profound and respectable reasons for their differences, 
notably that the Appeal Tribunal adopted an excessively legalistic approach. We will justify 
this claim after considering the Appeal Tribunal’s report in detail. . 
 
The Appeal Tribunal allowed the appeal of Deloitte and its partner, Mr Einollahi, in respect of 
8 of the 13 charges on which they had been found guilty by the Disciplinary Tribunal. It 
dismissed the appeal in respect of the remaining five. The report in Economia3 that Mr Einollahi 
had been cleared of all charges appears to be wrong. The charges of which Deloitte and Mr 
Einollahi were cleared were all those relating to Project Aircraft (6 charges) and charge 1.1 and 
1.6 in relation to Project Platinum. We propose, in this note, to deal only with these charges 
and in the following order: firstly charge 1.6, secondly the charges relating to Project Aircraft 
and finally the charges where ‘the public interest’ was involved, notably charges 1.1 and 2.1. 
 
Charge 1.6 
We will deal first with the Appeal Tribunal’s findings in relation to charge 1.6 which alleged: 

‘Between 1 January 2001 and 31 December 2001, they [Deloitte and Einollahi] held 
themselves out as advising MGRG, or allowed MGRG to believe that that they were 
advising them, when in fact they were advising the Phoenix Four, and failed thereby to 
act in accordance with Fundamental Principle 2 and, with due care, in accordance with 
Fundamental Principle 4.’ 

 
The principal event to which this charge relates is a meeting of the MGRG4 Board on 12 
October 2001. The Board (which included both the Phoenix Four and other directors) discussed 
Project Platinum. Mr Barton a director of Deloitte (and understood by the MGRG directors as 
representing Deloitte) gave a presentation on Project Platinum, which the inspectors found to 
be misleading5. It is consistent with the Appeal Tribunal’s legalistic approach that, although it 

                                                 
3 Doherty, R., and Griffin, O.,  ‘BREAKING NEWS: Einollahi cleared of deliberate misconduct’, Economia, 30 
January 2015. 
Available at: 
https://economia.icaew.com/news/january-2015/breaking-news-einollahi-cleared-of-misconduct 
Accessed July 2018.  
4 MGRG stands for MG Rover Group Ltd., the entity that manufactured the MG and Rover brand cars. , Previously 
arising out of the British Leyland Group.  BMW had acquired the Group in 1994 and sold the Land-Rover business 
to Ford in 2000. (Ford had already bought Jaguar (in 1990), Volvo Cars and Aston Martin), BMW sold MG Rover 
to the Phoenix consortium in 2000 after continual losses and declining markets share. BMW retained the Mini 
brandname and the Cowley plant (it also retains some of the older brandnames e.g. Wolsey, Riley and others). 
Ford sold off Volvo Cars to the Chinese company Geely in 2010. Ford sold Jaguar and Land-Rover to Tata in 
2008. Aston Martin was sold off to a private consortium in 2007.   
5 FRC, Disciplinary Inspectors Report, 2013, Final Report of Disciplinary Hearing: MG Rover Group, Deloitte 
& Touche and Mr Maghsoud Einollahi,  
Financial Reporting Council, 9 September 2013. See paragraph 177, p. 31. 
Available at: 
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agreed that Deloitte’s presentation was ‘partial and misleading’6, it did not consider this to be 
a ground for finding Deloitte guilty of misconduct, on the (presumable) grounds that Deloitte 
had not been charged with acting dishonestly; the charge was that they held themselves out as 
advising MGRG, or allowed MGRG to believe that they were advising them [our  emphasis], 
when in fact they were advising the Phoenix Four. In fact the Appeal Tribunal appears to accept 
that the charge has been proved when, in paragraph 168, it writes: ‘it would have been natural 
for the so-called functional directors (those other than the members of the Phoenix Partnership) 
to assume that Mr Barton was addressing them as advisors to the company… We consider that 
Mr Barton should have made it clear for whom Deloitte were acting’. In fact the minutes of the 
meeting made this very clear in stating ‘Mr Barton then advised the Board’. The Appeal 
Tribunal dealt with this awkward fact by claiming that the word ‘advised’ meant ‘informed’ – 
an extremely tendentious interpretation and one unduly favourable to Deloitte7. The 
Disciplinary Tribunal had found that ‘Deloitte were represented at an MG Rover Group 
Limited Board Meeting and made a presentation to the Board suggesting that they were acting 
for MG Rover and not the Phoenix Four’ (paragraph 66 of the Disciplinary Tribunal report)..  
 
The Appeal Tribunal rejected the Disciplinary Tribunal’s finding, giving the following reasons: 

‘A finding of misconduct is a serious matter, and a finding of misconduct by a 
Disciplinary Tribunal must be supported by analysis and reasons appropriate to its 
seriousness. The statement in paragraph 66 is inadequate, containing no analysis of the 
evidence. It does not address the points powerfully made in the Appellant’s closing 
submissions to the Tribunal at paragraphs 227 to 230 or the evidence to which these 
paragraphs refer, to the effect that those at the Board Meeting knew that Mr Barton was 
acting on behalf of the Phoenix Partnership. In these circumstances, we are unable to find 
that Mr Barton allowed the Board to believe that Deloitte were acting for and advising 
MGRG on Project Platinum’. 

 
In fact, there was abundant evidence in the inspector’s report that the MGRG Board believed 
that Deloitte was advising them8. Thus Ms Rushton, MGRG’s company secretary (who 
presumably wrote the minutes which stated that Mr Barton ‘advised’ the Board), stated that 
she believed that Mr Barton was advising the Board and not acting as an advocate for the 
Phoenix Partnership. Mr Howe, a functional director, stated that ‘he had not thought for a 
second that Mr Barton was speaking on behalf of the Phoenix partnership’. The Disciplinary 
Tribunal quite correctly relied on this evidence in reaching its decision. The Appeal Tribunal’s 

                                                 
https://www.frc.org.uk/getattachment/4ccbbab6-62b5-40cd-a757-6893bb59ad18/MG-Rover-Tribunal-
Report.pdf 
Accessed July 2018. 
6 FRC, Appeal Tribunal Report, 2015, ‘MG Rover Group, Deloitte & Touche and Mr Maghsoud Einollahi – 
Report of Appeal Tribunal’,  Report of the Appeal Tribunal, 30 January 2015,  paragraph 171, p. 57. 
Available at: 
https://www.frc.org.uk/getattachment/520264fa-49ea-482d-8a92-db266f8043da/Report-of-the-Appeal-Tribunal-
Deloitte-M-Einollahi.pdf 
Accessed July 2018. 
7 In our view, the word ‘advised’ implies that Mr Barton was acting as advisor to the MGRG Board. If, for 
example, Mr Barton had started his presentation with the statement ‘I am representing the Phoenix Partnership 
and my job is to explain the workings of Project Platinim,’, we do not think that the drafter of the minutes would 
have used the word ‘advised’ to describe his presentation.   
8 Op. Cit. FRC Disciplinary Inspectors Report 2013, paragraph 172, p. 30. 
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rejection of this decision seems to be based on the Disciplinary Tribunal’s failure to consider 
specifically the counter evidence put forward by Deloitte and to justify why they preferred the 
evidence cited in the inspectors’ report.   
 
In allowing Deloitte’s appeal against charge 1.6, the Appeal Tribunal wrote in paragraph 174:  

‘As to charge 1.6, as we have indicated, the documents are consistent with there having 
been a change in the client for whom the Appellants [Deloitte] were acting rather than a 
period during which the Appellants were acting for the Phoenix Four (or the partnership) 
but representing themselves as acting for MGRG. We are clear that, as we have already 
stated, the Appellants [Deloitte] should have made clear to all interested parties, in 
particular at the Board Meeting of 12 October 2001, that they were acting for the 
partnership. However, given Mr Barton’s evidence to which we have referred, to the 
effect that those at the Board Meeting were not in fact misled, we do not find charge 1.6 
proved, and we allow the appeal in relation to it’. 

 
This paragraph calls for the following comments: 

1. The implication in the above paragraph that, at the material time, Deloitte was clear that 
it was acting for the Phoenix Four and not MGRG, is contradicted by the Appeal 
Tribunal’s findings in paragraph 167, that, as late as 17 October 2001 (that is after the 
board meeting of 12 October 2001) ‘there was extraordinary confusion within Deloitte 
as to the identity of the client’. 

2. Even if Deloitte was clear as to the identity of the client, this is no answer to the charge 
that ‘they allowed MGRG to believe’. 

3. It is not obvious why the failure of Mr Barton to make clear that he was acting for the 
Phoenix Partnership should not be considered misconduct. 

4. The Appeal Tribunal accepted evidence to the effect that those at the board meeting of 
12 October 2001 knew that Mr Barton was acting on behalf of the Phoenix partnership. 
The details of this evidence is not given in the report but it would seem to imply that 
someone could see into the minds of those present at the board meeting and, more 
importantly, that MGRG’s company secretary and functional directors were lying when 
they told the inspectors that that Mr Barton was acting for MGRG.  

5. The Appeal Tribunal’s decision seems to be based entirely on Mr Barton’s evidence. In 
accepting Mr Barton’s evidence and rejecting that of MGRG’s company secretary and 
functional directors, the Appeal Tribunal is taking the exact opposite position on a point 
of fact from that taken by the Inspectors and the Disciplinary Tribunal. It is surely 
undesirable that the Appeal Tribunal should revisit these matters which were already 
decided by the Inspectors and the Disciplinary Tribunal. The Appeal Tribunal’s 
justification seems to be that the Disciplinary Tribunal’s report fails to make clear the 
reasons for its decision. This approach seems to be excessively legalistic and not one 
that ensures that justice is done. Moreover, in accepting Mr Barton’s evidence, the 
Appeal tribunal seem to be ignoring the essential truth in Mandy Rice-Davies famous 
aphorism ‘He would say that wouldn’t he’.  
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We find the Appeal Tribunal’s decision in relation to charge 1.6 to be difficult to comprehend, 
and John goes further and considers this utterly perverse and contrary to its own findings on 
the matter. 

   
 
Figure 2.04.1  The MG Rover Group 
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Project Aircraft 
Project Aircraft involved MGRG surrendering a large part of its accumulated tax losses to a 
company (Phoenix Venture Leasing) controlled by the Phoenix Four. The Phoenix Four 
benefitted considerably from the transaction (to around £10 million) and Deloitte (who advised 
the Phoenix Four on the formation of Phoenix Venture Leasing) were paid a fee of around £2 
million. MGRG received nothing despite the fact that the surrendered tax losses of £100 million 
could be used to save tax of around £30 million (assuming a tax rate of 30%). It was generally 
agreed that the critical feature of this transaction was not that the tax losses were surrendered 
to another group company (which was common practice) but that MGRG was not compensated 
for the loss of a valuable asset. It was clearly in the public interest that the money gained from 
the realization of this asset should have been used in enabling MGRG to continue operating for 
a few more months and not to line the pockets of a few very rich men.  
 
The Appeal Tribunal cleared Deloitte of all wrong-doing in Project Aircraft on the grounds that 
there was no evidence that they were involved in the crucial decision not to compensate MGRG 
for the loss of its asset. The Appeal Tribunal’s decision is undoubtedly correct in law, but 
Deloitte must have known that the transaction on which they were advising would ultimately 
benefit the Phoenix Four and not MGRG, the car manufacturer. In the Inspector’s report 
(Chapter XI, paragraph 29) Mr Einollahi is quoted a saying ‘there is absolutely no reason why 
Phoenix Venture Leasing could not pay consideration for the tax losses it used. It is not the 
structure which causes that to be in a form that it is. It is the agreement of the two parties 
whether they pay compensation or they don’t’. Mr Einollahi’s statement was undoubtedly true 
but we feel that it was disingenuous of him not to admit that the whole purpose of the 
transaction was to benefit the Phoenix Four (his client) and not MGRG (whom he strenuously 
denied to be his client) or to put it another way for the ‘boys to make money’9. 
 
In view of the finding that Deloitte were not involved in the decision not to compensate MGRG 
for the loss of its asset, the only grounds for criticism of the firm is that it was closely involved 
and in fact facilitated a transaction that was not in the public interest. This aspect will now be 
considered.       
 
Charges 1.1 and 2.1: ‘The public interest’ 
Charges 1.1 and 2.1 are the only ones which include the phrase ‘in the public interest’. In both 
cases the essence of the charge is that Deloitte failed adequately to consider the public interest 
before accepting or continuing their engagement in relation to the project (Project Platinum in 
charge 1.1 and Project Aircraft in charge 2.1) and failed thereby to act in accordance with 
Fundamental Principle 2. This principle deals with objectivity and requires a professional 
accountant to not allow bias, conflict of interest or undue influence of others to override 
professional or business judgments. 
 

                                                 
9 In respect of Project Platinum , a note of a meeting with Mr Einollahi includes the words ‘ME [that is 
Magsoud Einohhali] objective, boys to make money’. See Op. Cit. FRC Appeal Tribunal Report 2015, 
paragraph 119, p. 38.   
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The reference to Fundamental Principle 2 is strange. The Appeal Tribunal considered that the 
charge contained a clear non-sequitur, in that it does not follow that a failure to consider the 
public interests leads to a breach of objectivity.10 
 
We feel that it would have been more logical if the reference to objectivity had been omitted 
from the charge and that Deloitte had been charged with the straightforward offence of acting 
against the public interest. In fact that was the offence that caused so much public outrage when 
MG Rover failed in 2005. In essence the public was shocked that a renowned accountancy firm 
had been associated with and indeed facilitated a series of projects which had resulted in money 
being diverted from MG Rover into the pockets of the Phoenix Four (around £40 million) and 
Deloitte itself (around £30 million). 
 
In essence the Appeal Tribunal held that Deloitte acted in the public interest and the 
Disciplinary Tribunal did not. It is convenient first to analyse the reasons for the Appeal 
Tribunal’s position. It quoted, with approval, the following guidance given by the ICAEW:   

‘The term “public interest” relates to matters of public concern, not public curiosity. 
Public concern extends to the concerns of clients… and others who rely upon the 
objectivity and integrity of the accounting profession to support the propriety and orderly 
functioning of commerce… The public confidence is rooted in the objectivity  auditors 
bring to their work. Investors, creditors, employees and other sectors of the business 
community, as well as government and the public at large, rely on the soundness of 
reporting by the profession and its impact on the economic well-being of their community  
and country’11     

 
The Appeal Tribunal also quoted, with approval, the following argument put forward by 
Deloitte’s lawyer: 

The public interest is a concern in cases where the work of the accountant is being relied 
upon “to support the propriety and orderly functioning of commerce”. A corporate 
financier provides support for commerce by giving best advice to his or her client, not by 
assuming the role of the market or regulators or government.’12 

 
The Appeal Tribunal’s position is that a professional accountant completely fulfils his 
obligation to serve the public interest if he acts towards his or her client with integrity and 
competence. In this way he promotes the orderly functioning of commerce. It is not the 
accountant’s responsibility to assure that the client’s business is in the public interest. The 
Appeal Tribunal cited the hypothetical example of an accountant approached by a foreign 
company to advise on the takeover of a British business. It is not the accountant’s task to 
question whether the takeover is in the public interest, even when it knows that the foreign 
company intends to close down the business, sell the assets and make off with the proceeds.  
 
The accountant’s duty is to act with integrity and competence. It is not the accountant’s role to 
define the public interest – that is the task of the government, who, if necessary, can enact laws 
that require its citizens to act in ways that it considers to be in the public interest. Hence 

                                                 
10 Op. Cit. FRC Appeal Tribunal Report 2015, paragraph 88, p. 26. 
11 Op. Cit. FRC Appeal Tribunal Report 2015, paragraph 72, p. 22. 
12 Op. Cit. FRC Appeal Tribunal Report 2015 paragraph 86, p. 25. 
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accountants should not involve themselves in tax evasion (which is against the law) but may 
legitimately engage in tax avoidance. Since the Appeal tribunal found no relevant evidence that 
Deloitte had acted dishonestly, incompetently or illegally, it found that the firm had not acted 
against the public interest. 
 
The position of the Disciplinary Tribunal was fundamentally different. It wrote: 

‘We do not accept that… the only duty that a member has is to his client provided that 
he is acting honestly and with integrity. It is this duty to consider the public interest that 
provides comfort to the client that matters are being dealt with properly and with 
integrity.’13 

 
Which of the two tribunals is right? We feel that the following matters are relevant in coming 
to a conclusion: 

1. The ICAEW’s guidance states that:  
‘Professional accountants shall take into consideration the public interest and 
reasonable and informed public perception in deciding whether to accept or 
continue with an engagement or appointment, bearing in mind that the level of 
the public interest will greater in larger entities and entities which are in the 
public eye’14  

The reference to ‘informed public perception’ seems to extend the concept of ‘the 
public interest’ beyond a simple duty to act honestly and competently. There can be no 
doubt that in the period 2001-2004, ‘informed public perception’ was that it was in the 
public interest that MG Rover survived and that transactions, such as Project Platinum 
and Project Aircraft which lessened the company’s chances of survival, were not in the 
public interest.  

2. The ICAEW’s code of ethics states that ‘a distinguishing mark of the accountancy 
profession is its acceptance of the responsibility to act in the public interest’. This 
implies that a professional accountant is subject to moral obligations that are additional 
to those imposed on members of the public in general. This is a reasonable state of affairs 
given that a professional accountant is expected to command exceptional skills (gained 
through arduous training) and benefits from the privileges granted to his profession. It 
is reasonable to demand that he be an expert in discerning the public interest. 

3. The Appeal Tribunal’ position seems to be based on the great difficulty for the 
accountant to determine the public interest. It wrote (in connection with the hypothetical 
case of an accountant advising on a take-over bid: 

 ‘The Guide to Ethics requires the accountant to take account of the public 
interest before accepting the engagement, but the question is how and to what 
extent? How is the public interest to be ascertained? Is it the maintenance of a 
free market? Should the accountant assess whether the threatened factories have 
a real expectancy of continuation under their current ownership? Should they 
assess the possibilities of a friendlier takeover? Should they consult the 

                                                 
13 Op. Cit. FRC Disciplinary Inspectors Report 2013, paragraph 22, p.6. 
14 ICAEW Code of Ethics, 2011, Part A General Application of this Code, paragraph 100.1. 
Available at: 
https://www.icaew.com/en/technical/ethics/icaew-code-of-ethics/icaew-code-of-ethics 
Accessed July 2018. 
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government of the day? We regard the suggestion, if it is made, that the 
accountants are not free to accept the engagement without considering the vague 
question of whether the takeover in in the public interest as absurd’15.  

  
Taking into account the above considerations, our  personal conclusions are: 

1. It is reasonable to require that the accountant consider the public interest before 
accepting and/or continuing with an engagement. This is a requirement of the ICAEW’s 
code of ethics. The Appeal Tribunal, in describing the idea as ‘absurd’, is, in effect, 
characterising the ICAEW’s code of ethics as absurd, which is an arrogant, intemperate 
and unjustified criticism, which casts doubts on the Appeal Tribunal’s objectivity. 

2. It is certainly the case that, in many situations, there will be differing views as to where 
the public interest lies. But it is essential that the professional accountant consider the 
matter; for example he should weigh the pros and cons of the actions that are proposed 
by his client, setting out the reasons why it is in the public interest. We affirm that the 
professional accountant, through his experience and training, is in a privileged position 
to assess the public interest. There is no evidence that Deloitte undertook such an 
assessment for Project Platinum or Project Aircraft. For this reason alone, they were 
guilty of failing to consider the public interest. 

3. In the case of Project Platinum and Project Aircraft, we contend that any reasonable 
evaluation of their pros and cons would come to the conclusion that they were not in 
the public interest. In this connection it is important to note that (to quote the ICAEW’s 
code of ethics) MG Rover was ‘in the public eye’ and the subject of very considerable 
‘informed public perception’. 

4. In recent years, business firms have become increasingly aware of the reputational 
damage that they may suffer if they are perceived to be acting contrary to the public 
interest. A recent example is Starbucks, which suffered from a boycott of its coffee 
shops, when the public became aware of the extent of its tax avoidance. Hence the 
accountant in emphasising the public interest may also be acting in the best interest of 
his client.  

For these reasons, John particularly regrets that the Appeal Tribunal adopted such a narrow 
view of the public interest. 
 
The wording of the charges 
The above analysis of why the Appeal Tribunal allowed Deloitte’s appeal reveals that, in many 
cases, the reason was that the evidence did not support the charge. It would seem that the FRC 
can be criticised in the wording of the charges that it brought against Deloitte and its partner, 
Mr Einohhali. For example, the FRC did not charge them with acting in violation of 
Fundamental Principle 1: Integrity. The ICAEW’s guidance on this principle states that  

‘a professional accountant shall not knowingly be associated with reports, returns, 
communications or other information where the professional accountant believes that 
the information … omits or obscures information required to be included where such 
omission or exclusion would be misleading’.  

                                                 
15 Op. Cit. FRC Appeal Tribunal Report 2015, paragraph 82, p. 24. 
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The government inspectors found that Deloitte’s presentation to the MGRG Board on 12 
October 2001 was ‘inaccurate and misleading’16. In view of this finding, it would be almost 
impossible for a tribunal not to find Deloitte in breach of fundamental principle 1. John is 
personally of the opinion that Deloitte’s misleading presentation to the MGRG Board (which 
was instrumental in the board approving Project Platinum) would, on its own, justify a finding 
of gross misconduct and a fine of £15 million (double the fee of £7.5 million that Deloitte 
received on the completion of the project and which, of course, was not mentioned in Deloitte’s 
presentation).    
 
An alternative charge that the FRC could and should have brought against Deloitte is the breach 
of Fundamental Principle 5, Professional Conduct. The ICAEW’s guidance states:  

This principle ‘imposes an obligation on all professional accountants to… avoid any 
action that the professional accountant knows or should know may discredit the 
profession. This includes actions that a reasonable and informed third party, weighing 
all the specific facts and circumstances available to the professional accountant at that 
time, would be likely to conclude adversely affects the good reputation of the 
profession’.  

There is abundant evidence that the action of Deloitte in extracting over £30 million from a 
moribund company caused enormous damage to the reputation of the accountancy profession.     
 
An excessively legalistic approach 
We contend that the Appeal Tribunal adopted an excessively legalistic approach in reaching its 
decision. The Appeal Tribunal, placed great emphasis on the need to follow proper procedure 
– for example for a person to be found guilty of misconduct, it insisted that it must be stated in 
the charge; if it is not so stated, the person cannot be found guilty, no matter how reprehensible 
his behaviour was. See paragraph 51 for an example of the tribunal’s approach. It was this 
approach that permitted the tribunal to ignore Deloitte’s misconduct in making a presentation 
that was misleading. A further example of its approach is that it insisted that it was for the 
Disciplinary Tribunal to prove that the fee of £7.5 million was excessive and, as no evidence 
was submitted to the disciplinary tribunal on this matter, it acted perversely in finding that the 
fee was excessive. One wonders what the function of the tribunal’s lay member is, if not to 
bring an element of common-sense into its proceeding, for example in judging that a fee of 
£7.5 million is excessive.  
 
Law versus Common-sense 
A curious feature of this affair is that two groups of intelligent, well-educated and qualified 
men (no women) came to diametrically opposite conclusions on many issues. John would like 
to present his personal theory of how this happened. Each tribunal consisted of a lawyer, an 
accountant and a businessman. The report of each tribunal was said to the unanimous, but he 
suspects that, in each tribunal, the individual members had somewhat different views on 
various points and that the final report represents an agreed compromise. John further 
hypothesises that, in the writing of the report of the Disciplinary Tribunal, the non-legal 
members (the accountant and the business man) were more successful in having their views 
represented than was the case with the report of the Appeal Tribunal. The most remarkable 
feature of the report of the Appeal Tribunal is the emphasis on the legal position. This has been 

                                                 
16 Op. Cit. FRC Disciplinary Inspectors Report 2013, paragraph 177, p. 31. 
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noted several times in the above analysis; for example, the Inspectors found that a presentation 
by Deloitte to the MGRG Board was ‘inaccurate and misleading’ but Deloitte suffered no 
sanction for the offence, for essentially legalistic reasons.  
 
We suspect that, on legal matters, the non-legal members deferred to their chairman, Sir Stanley 
Burnton. Hence the report may be considered to be largely his work. Personally John regrets 
that  this emphasis on legal correctness which can certainly lead to justice not being achieved. 
He feels that it would be sensible for tribunals (which are not courts of law) to adopt an 
approach that reflects what the concept of justice held by the ordinary man-in-the–street (or in 
the case of tribunals dealing with accountancy matters the ordinary accountant and 
businessman). This is the essential reason for including non-lawyers in their composition. We 
find it regrettable that it would seem that the non-legal members of the Appeal Tribunal were 
not more assertive in challenging their chairman.     
 
The Impact of the Appeal Tribunal’s decision 
In this section we set out our predictions as to the impact of the Appeal Tribunal’s decisions.  
 
We consider that the Appeal Tribunal’s decision will have a significant impact in two areas: 
the FRC’s disciplinary process and the behaviour of accountancy firms. 

1. The FRC’s disciplinary process. For the FRC, John feels adamant that the outcome 
of its disciplinary action in the MG Rover affair has been a disaster. Krish is 
disappointed. The FRC claim there was a different set of rules then. We feel that the 
three elements in its process failed to work together to achieve a result that, in the eyes 
of the general public, was just. All three elements in the process may reasonably be 
criticised: the Executive Counsel for bringing the wrong charges: the Disciplinary 
Tribunal for writing a report that did not give clear reasons for its decisions and which 
left opportunities for the Appeal Tribunal to reverse them; and the Appeal Tribunal for 
being excessively legalistic. The essential point is that, once again, the law has been 
shown to be incapable of sanctioning businessmen who have behaved in a manner that 
the general public considered to be thoroughly wrong. Personally John has no doubt 
that Deloitte’s actions in this affair amounted to gross misconduct and that this was the 
opinion of the general public when the affair broke in 2004. Essentially the FRC has 
failed the general public. John feels strongly that the Appeal Tribunal, in adopting a 
legalistic approach, resulted in Deloitte being cleared of many charges. And has 
undermined general confidence in the capability of the legal process to bring wrong-
doers to justice. In other words, the decisions of the Appeal Tribunal were not ‘in the 
public interest’. Krish believes John has a point.  

2. The behaviour of accountancy firms. The Appeal Tribunal’s decisions would appear 
to give the accountancy profession carte blanche to ignore the public interest in their 
work and to carry on in their accustomed fashion – which is essentially to maximize 
their own profits by advising clients on how best to maximize their profits through 
activities (such as tax avoidance or evasion17) which most people consider not to be in 
the public interest. We sincerely hope that this will not happen. There is some evidence 

                                                 
17 Tax evasion being against the law, whilst avoidance is within the law but minimising tax and using as 
loopholes or devices. 
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that the general public is deeply disturbed by the immoral behaviour of business and is 
prepared to take action to punish anti-social behaviour. A recent example is the boycott 
of Starbucks’ coffee-shops in reaction to its tax avoidance. Hence it is possible that 
accountancy firms may find it to be in their best interest to respect the public interest. 
But this will be on account of public pressure and not as a result, so far, of any action 
by the FRC.  

 


